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STATE OF MAINE
PROBATE COURT
SAGADAHOC COUNTY
In Re:

Bath, Maine
Docket Number 2002)

)
ANNA M. SEVERIN
TESTAMENTARY TRUST

)
)

WAIVER AND CONSENT
OF ATTORNEY GENERAL

)
NOW COMES STEVEN ROWE in his capacity as Attorney General of the State of
Maine and replies to the petition of Trustee under the Will of Anna M. Severin as follows:
1. The Attorney General is a party-in-interest in this matter pursuant to 5 M.R.S.A. § 194
and the powers vested in him by common law.
2. The Attorney General has received the petition in this matter, waives further service of
process in this matter and submits to the jurisdiction of this court.
3. The Attorney General has reviewed the petition and all attachments thereto and has no
objection to the granting of the relief requested in the petition.

Respectfully submitted,
STEVEN ROWE

Dated: October

^

, 2002
By: Linda J. Contiy
Assistant Attorney General
Department of Attorney General
State House Station 6
Augusta, Maine 04333
Tel. (207) 626 8800
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STATE OF MAINE
PROBATE COURT
SAGADAHOC COUNTY

Bath, Maine
Docket Number 2002-

In Re:

)

ANNA M. SEVERN
TESTAMENTARY TRUST

)
)
)

)
PETITION

Petitioner, Bath Savings Trust Company, as Trustee under the Will of Anna M. Severin,
respectfully represents to the Sagadahoc County Probate Court as follows.
1.

Anna M. Severin died on February 26, 1989, a resident of Bath, Maine, leaving a Will

dated August 6, 1985 (the “Will”) which was admitted to probate in this Court, whereupon Donald A.
Spear was appointed Personal Representative of the estate and Trustee of the trust established under
Article Fifth of the Will. A true copy of the Will is annexed hereto.
2.

Donald A. Spear was subsequently succeeded as Trustee by Bath Savings Trust

Company pursuant to the terms of the Will.
3.

The trust under Article Fifth benefits three local charities: (i) The Pine Tree Society for

Handicapped Children and Adults, for scholarships; (ii) the Morse High School Alumni Scholarship
Fund; and (iii) the United Church of Christ (Congregational) of Bath.
4.

The Trustee is directed to pay to each of the three charities one quarter (%) of the net

income of the trust, at least annually, with the final one quarter (%) to be “retained by the Tmstee and
added to the principal of the Trust Estate to ensure a reasonable growth of principal in order that the
charitable purposes of this Trust may be better served in future years by the awarding of more and/or
larger scholarships and by providing additional funds for the maintenance of the buildings of said
Church.”
1

5.

The trust would qualify as a tax-exempt private foundation but for the lack of a

provision requiring the Trustee to make distributions at least sufficient to avoid liability for the excise
tax imposed by Section 4942(a) of the Internal Revenue Code on the undistributed income of private
foundations.
6.

The minimum distributable amount necessary to avoid liability for the Section 4942(a)

excise tax is five percent (5%) of the aggregate net fair market value of the trust assets, with certain
adjustments, payable annually.
7.

Pursuant to the distribution formula in the Will, the Trustee currently distributes only

about two and one-half percent (2.5%) of the aggregate net fair market value of the trust assets to the
charitable beneficiaries annually, however in order to maintain the current level of income
distributions the Trustee has favored income-producing investments over growth-oriented securities
to a greater extent than it might have if it were free to invest for total return.
8.

In order to distribute the minimum amount necessary to avoid liability for the Section

4942(a) excise tax, the Trustee proposes to increase its current distributions, but at the same time to
shift the trust’s investment balance in favor of capital growth, which, when coupled with the benefit
of tax-exemption, should provide for the preservation of principal and enhanced future distributions
by maximizing the total return on the trust’s assets.
9.

The Maine Probate Code ensures that most Maine private foundations avoid the

Section 4942(a) excise tax by requiring foundations to make annual distributions of the Section
4942(a) minimum distributable amount, unless the governing instrument contains contrary terms
which may not properly be changed to conform to such a requirement.
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10.

The Will of Anna M. Severin contains contrary terms in that it requires one quarter

(%) of the trust income to be retained and directs that only three quarters QA) of the trust income be
distributed annually.
11.

The Trustee believes that such terms may properly be changed, but wishes to have

instructions from his Court construing its authority make such a change.
12.

The Will of Anna M. Severin contains the following provision in Section B of Article

Fifth authorizing certain discretionary actions by the Trustee to comply with the tax laws applicable
to private foundations:

It is my preference to have an independent trustee administer the trust
estate even though this may result in the imposition by the federal
government of a foundation excise tax. The Trustee is authorized to
invade principal for the purpose of paying any such taxes, and take
whatever additional action that he, in his sole and absolute discretion,
may deem necessary or appropriate to comply with all tax laws and
regulatory measures imposed by the federal or state governments, in
keeping with the decision of the Supreme Judicial Court of the State of
Maine involving The Davenport Fund and certain other charitable
trusts.

13.

The foundation excise tax referred to in the first sentence is not the Section 4942(a)

excise tax discussed above; it is the excise tax on investment income payable by all charitable trusts
and private foundations, whether tax-exempt or not, which are held by independent trustees (in
contrast to the endowment funds held by public charities, which are not subject to this tax).
14.

The decision of the Supreme Judicial Court involving The Davenport Fund referred to

above is Canal National Bank v. Old Folks’ Home Association of Brunswick. 347 A.2d 428 (Me.
1975), which involved various trust funds that failed to comply with the then newly enacted
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requirement that private foundations make mandatory distributions or pay the excise tax imposed
under Code Section 4942(a).
15.

In Canal National Bank the Court authorized the petitioning Trustees to make

distributions to avoid the Section 4942(a) excise tax, stating: “It is well settled that a Court possessing
equitable powers . . . may in its discretion modify trust administrative provisions.............This
Court has always permitted such modifications if (1) consistent with the settlor’s primary intent, and
(2) required by necessitous circumstances.” 347 A.2d 428, 436 (Me. 1975)(emphasis in original).
16.

In applying the two-part test of Canal National Bank, the Court found that the fact that

penalties would be imposed for noncompliance with the mandatory distribution requirement of the
Tax Reform Act (which enacted the Section 4942(a) excise tax) “per se constitutes necessitous
circumstances.” Id.
17.

In the case of the Anna M. Severin Trust, analogous necessitous circumstances exist in

that the trust is subject to income taxes on its retained income and realized capital gains, but could
avoid such taxes by qualifying for tax-exempt status.
18.

Anna M. Severin’s primary intent, as stated in her Will, was to provide for the

perpetual support of the three charities named in Article Fifth by way of a trust to be managed with a
view to long-term capital growth as a means to provide for enhanced future distributions.
19.

The Trustee believes that the settlor’s stated objectives can best be achieved by

modifying the distribution formula to provide for the distribution of the greater of (i) three quarters
(%) of the trust income and (ii) the minimum amount necessary to avoid liability for the tax imposed
by Section 4942(a) of the Internal Revenue Code.

4

20.

The Trustee believes that the proposed deviation best effectuates the settlor’s primary

intent for two reasons: (i) it would allow the trust to obtain exemption from income taxes, and (ii) it
would allow the trust to be invested to maximize the total return on its assets.
21.

Tax exemption would relieve the trust of the income taxes it is currently subject to on

realized capital gains and retained income.
22.

A total return investment policy would permit the Trustee to distribute a pmdent

percentage of the trust assets annually without regard to the distinction between income and principal,
the approach favored for the investment of endowment funds under the Maine Uniform Management
of Institutional Funds Act, 13 M.R.S.A. §4100, et seq., which applies to charitable endowments other
than those held by independent trustees.
23.

The Trustee believes that Anna M. Severin’s stated preference for an independent

Trustee, notwithstanding the consequent private foundation excise tax, coupled with her express
authorization for the Trustee to take whatever action it may deem appropriate to comply with the tax
laws pertaining to private foundations, in keeping with the Canal Bank case, support the proposed
deviation from the original terms of the trust.
24.

The Trustee therefore requests authority to deviate from the original terms of the trust

by adopting the following modified distribution formula, which is set forth in the form of a
restatement of Section A of Article Fifth of the Will of Anna M. Severin:

The Trustee shall pay over and distribute at least annually, in equal
shares, an amount equal to the greater of (i) three quarters (%) of the net
income of the trust and (ii) the minimum amount necessary to avoid
liability for the tax imposed by Section 4942(a) of the Internal Revenue
Code to the following charities for the following purposes:
(i) The Pine Tree Society for Handicapped Children and Adults, Inc.,
located in Bath, Maine, the same to be used for the purpose of awarding
5

scholarships to handicapped children, with first preference to be given
to children from the Bath area, said awards to be designated as the
Anna M. Severin Scholarship Award;
(ii) the Morse High School Alumni Scholarship Fund, located in Bath,
Maine, to be used for the purpose of awarding scholarships to worthy
graduates of Morse High School who desire to and do pursue further
education, including nursing training, vocational courses, and other
educational endeavors, as well as two or four year college or university
programs, said awards to be designated as the Anna M. Severin
Scholarship Award; and
(iii) the United Church of Christ (Congregational) of Bath, located in
Bath, Maine, to be used for the maintenance of the buildings of said
Church and to be known as the Carl and Anna Severin Memorial Fund.

25.

This Court has exclusive jurisdiction over this matter because the petition requests

instructions as to how a decedent’s estate, in the form of a residuary trust, is to administered,
expended and distributed. 18-A M.R.S.A. § 1-302 and §3-105.
26.

This Court is the appropriate venue in which to bring this petition under 18-A

M.R.S.A. §1-303 because Anna M. Severin was domiciled in Bath, Maine, her Will was admitted to
probate in this Court, and the Trustee maintains its principal office in Bath, Maine.
27.

Notice of this proceeding has been given to the three charitable beneficiaries of the

trust under Article Fifth of the Will of Anna M. Severin and each of the beneficiaries has consented to
the relief requested herein.
28.

Notice of this proceeding has also been given to the Attorney General of the State of

Maine as the representative of the public interest in administration of charitable funds within this
State under 5 M.R.S.A. §194.
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WHEREFORE, Petitioner prays that this Court authorize the Trustee to adopt the modified
distribution formula in Article Fifth of the Will of Anna M. Severin, as restated above, and to grant
such further relief as justice requires.
Dated: October $,1

, 2002

BATH SAVINGS TRUST COMPANY

c_

(ûâlA.
By: j£i rnifer $ ;hurnacher, Vice President
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STATE OF MAINE
PROBATE COURT
SAGADAHOC COUNTY
In Re:
ANNA M. SEVERIN
TESTAMENTARY TRUST

Bath, Maine
Docket Number 2002)
)
)
)
)

WAIVER AND CONSENT

The Pine Tree Society for Handicapped Children and Adults, Inc., a beneficiary of the trust
under Article Fifth of the Will of Anna M. Severin, respectfully represents to the Sagadahoc County
Probate Court as follows:
1.

The trust established under Article Fifth of the Will of Anna M. Severin provides that

three quarters (Yt) of the trust income shall be paid annually in equal shares to three charities, one of
which is The Pine Tree Society for Handicapped Children and Adults, Inc.
2.

The annual distributions to The Pine Tree Society for Handicapped Children and

Adults, Inc. are to be used for the purpose of awarding scholarships to handicapped children, with
first preference to be given to children from the Bath area, said awards to be designated as the Anna
M. Severin Scholarship Award.
3.

The Trustee under the Will of Anna M. Severin has filed a petition in this Court

requesting a deviation from the distribution formula in Article Fifth so that the trust will qualify for
tax-exempt status.
4.

Specifically, the Trustee proposes to change the amount distributed each year from

“three quarters (3/i) of the net income of the trust” to “the greater of (i) three quarters (%) of the net
income of the trust and (ii) the minimum amount necessary to avoid liability for the tax imposed by
Section 4942(a) of the Internal Revenue Code.”
-

1-

5.

The Pine Tree Society for Handicapped Children and Adults, Inc. has received a copy

of the Trustee’s petition and has had a sufficient opportunity to review and consider the petition.
6.

The Pine Tree Society for Handicapped Children and Adults, Inc. believes that for all

the reasons stated in the petition the proposed deviation is in its best interests and is willing to accede
to the modified distribution formula proposed by the Trustee.
7.

The Pine Tree Society for Handicapped Children and Adults, Inc. therefore hereby

consents to the relief requested by the Trustee and waives any further notice of this proceeding.
Dated: October ( C

,2002

The Pine Tree Society for Handicapped Children and Adults, Inc.

-2-

STATE OF MAINE
PROBATE COURT
SAGADAHOC COUNTY
In Re:
ANNA M. SEVERIN
TESTAMENTARY TRUST

Bath, Maine
Docket Number 2002)
)
)
)
)

WAIVER ANDCONSENT

The United Church of Christ (Congregational) of Bath, a beneficiary of the trust under Article
Fifth of the Will of Anna M. Severin, respectfully represents to the Sagadahoc County Probate Court
as follows:
1.

The trust established under Article Fifth of the Will of Anna M. Severin provides that

three quarters (3/i) of the trust income shall be paid annually in equal shares to three charities, one of
which is the United Church of Christ (Congregational) of Bath.
2.

The annual distributions to the United Church of Christ (Congregational) of Bath are

to be used for the maintenance of the buildings of said Church and to be known as the Carl and Anna
Severin Memorial Fund.
3.

The Trustee under the Will of Anna M. Severin has filed a petition in this Court

requesting a deviation from the distribution formula in Article Fifth so that the trust will qualify for
tax-exempt status.
4.

Specifically, the Trustee proposes to change the amount distributed each year from

“three quarters (%) of the net income of the trust” to “the greater of (i) three quarters (Vi) of the net
income of the trust and (ii) the minimum amount necessary to avoid liability for the tax imposed by
Section 4942(a) of the Internal Revenue Code.”

-

1-

5.

The United Church of Christ (Congregational) of Bath has received a copy of the

Trustee's petition and has had a sufficient opportunity to review and consider the petition.
6.

The United Church of Christ (Congregational) of Bath believes that for all the reasons

stated in u e petition the proposed deviation is in its best interests and is willing to accede to the
modified distribution formula proposed by the Trustee.
7.

The United Church of Christ (Congregational) of Bath therefore hereby consents to the

relief requested by the Trustee and waives any further notice of this proceeding.
Dated: October

,2002

The United Church of Christ (Congregational) of Bath

y y [ o 'b E T K A 'T o ß ^ .

-2-

STATE OF MAINE
PROBATE COURT
SAGADAHOC COUNTY
In Re:
ANNA M. SEVERIN
TESTAMENTARY TRUST

Bath, Maine
Docket Number 2002)
)
)
)
)

WAIVER ANDCONSENT

The Morse High School Alumni Scholarship Fund, a beneficiary of the trust under Article
Fifth of the Will of Anna M. Severin, respectfully represents to the Sagadahoc County Probate Court
as follows:
1.

The trust established under Article Fifth of the Will of Anna M. Severin provides that

three quarters (y4) of the trust income shall be paid annually in equal shares to three charities, one of
which is the Morse High School Alumni Scholarship Fund.
2.

The annual distributions to the Morse High School Alumni Scholarship Fund are to be

used for the purpose of awarding scholarships to worthy graduates of Morse High School who desire
to and do pursue further education, including nursing training, vocational courses, and other
educational endeavors, as well as two or four year college or university programs, said awards to be
designated as The Anna M. Severin Scholarship Award.
3.

The Trustee under the Will of Anna M. Severin has filed a petition in this Court

requesting a deviation from the distribution formula in Article Fifth so that the trust will qualify for
tax-exempt status.
4.

Specifically, the Trustee proposes to change the amount distributed each year from

“three quarters (%) of the net income of the trust” to “the greater of (i) three quarters (%) of the net

-

1-

income of the trust and (ii) the minimum amount necessary to avoid liability for the tax imposed by
Section 4942(a) of the Internal Revenue Code.”
5.

The Morse High School Alumni Scholarship Fund has received a copy of the Trustee’s

petition and has had a sufficient opportunity to review and consider the petition.
6.

The Morse High School Alumni Scholarship Fund believes that for all the reasons

stated in the petition the proposed deviation is in its best interests and is willing to accede to the
modified distribution formula proposed by the Trustee.
7.

The Morse High School Alumni Scholarship Fund therefore hereby consents to the

relief requested by the Trustee and waives any further notice of this proceeding.
Dated: October

/ ( ^ , 2002

The Morse High School Alumni Scholarship Fund

-2-

